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COURTROOM POLEMICS (LINGUISTIC ASPECT)

This article aims to establish the communicative specificity of Anglophone courtroom polemics.
In order to achieve this goal, the following objectives are to be solved: to clarify the terminological
apparatus involved in the article; to describe the communicative specificity of polemics in Anglophone
court discourse; to establish the language means expressing polemics in Anglophone court discourse.

The aim, objectives and specificity of the material determined the choice of methods of analysis.
At the stage of terminological grounding the main method is comparison, that is comparing the views
of different scholars, directions of problem analysis, etc. Whereas at the second and third stages
the following methods as classification (identifying linguistic means), generalisation (summarising
information), argumentation (in support of its position) were used.

In our choice of approaches to the analysis we were guided by the contemporary scientific
paradigms: cognitive linguistics, pragmatic linguistics, speech communication theory, lexico-
semantic analysis methods. Elements of cognitive analysis helped to identify the dependence of court
discourse on social conditions.

To carry out our research, we selected and described the authentic language material.

Based on the analysis of the linguistic material, it was established that each type of discursive
personality in Anglophone court discourse is “assigned” a particular communicative mode. The
judge as the dominant discursive personality in Anglophone court discourse uses a mentative
communicative mode. The discursive personalities of an advocate and a prosecutor, unequal in
Status to the judge, argue within a narrative mode represented by diegesis and mimesis. In a debate,
the judge realises his or her dominant position by using certain linguistic resources. The speech
behaviour of the lawyer and the prosecutor during the debate demonstrates their unequal status
in relation to the judge, which can be seen in the use of language that emphasises their dependent

position.
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mentative, narrative, linguistic means.

Introduction. This study sheds light on the com-
municative specificity of Anglophone courtroom
polemics. The analysis, in our view, must begin with
aninterpretation oftherelationship in the dichotomous
pair “law and language”. Law is inseparable from
language, from expression in language. The involve-
ment of participants in the process of law making is
one of the specific characteristics of court discourse.
It is possible to argue that participants engaged in any
kind of discourse are also involved in the creation
of one kind of discourse or another, to name but few,
political discourse, mass-media discourse, theatri-
cal discourse, pedagogical discourse, etc. However,
there is a lived but ignored fact that the specificity
of participants’ involvement in the creation of judi-
cial discourse is often complicated. I should like to
stress, it is complicated by the fact that “law exists
in a continuous sense-making about the text of law,
a multiplication of replenishing intermediaries who
produce meaning and draw it out; rewriting what is

relegated, disguised, namely the struggle for power
and truth in society” [1, p. 22]. The hope for truth,
the expectation of a “just retribution” from the law,
is an essential modus operandi of human existence in
principle. As a semiotic model, justice manifests its
significance when the expected justice “...is played
out as a drama in which retribution for the violation
of the prohibition is recounted, hence any criminal
case is a story of the struggle of evil against good
and the affirmation of an ethical choice in favour
of good” [1, p. 25]. In line with this, it is therefore
important for the sender of the speech in court to
relate his role and his speech activities to a position
of goodness, a position of affirmation of the truth in
the eyes of the jury, the public and the witnesses.
Thus, on the one hand, polemics in court should be
constructive, aimed at finding the truth. On the other
hand, it is not an argument for the sake of an argu-
ment, not just immersion in a conflict context, but
the need to confront in a way that is sure to win in
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court, i.e. aimed at success. All this makes for a com-
municative specificity of court discourse.

The study is conducted in the communicative
and discursive paradigm. The object of the study
is modern Anglophone court discourse, which is
a communication of both equal-status communicators
(judge — judge) and unequal-status communicators
(judge — prosecutor, judge — advocate). The subject
of the study is Anglophone courtroom polemics from
the point of view of its linguistic representation.

The relevance of the research is due to the lack
of study of communicative specificity of court dis-
course in general and courtroom polemics in par-
ticular.

Recent researches analysis. As a communicative
specificity of court discourse, we note that the partici-
pants in a trial act within the established ceremoniality
of action, which is based not only on two basic prin-
ciples: reverence and the ability to behave [3, p. 98],
but also on the principle of communicative expedi-
ency. Participants in court proceedings during court
debates “act out” the so-called courses of action, in
other words, “patterns of verbal and non-verbal acts”
[3, p. 18]. Through such patterns, the communicant
expresses his or her view of the situation and evalu-
ates the other participants. The pattern here acts as
a discursive practice, that is, a “way of speaking in
a particular social domain or social institution that
reflects the lived experience and knowledge of the par-
ticipants in the communication” [6].

It is worthwhile to bear in mind that the way
of speaking in court discourse is determined by
a strictly established ritual and the role of each par-
ticipant in the process, the observance of which is not
subject to change. The aim of the established ritual
behaviour is different for each type of discursive lan-
guage personality in judicial discourse, but in any
case, it involves “scoring as many points as possible
for oneself in relation to the opponents and getting as
many benefits as possible. The presence of an audi-
ence is almost mandatory for such a contest” [3, p. 40].
Common to all litigants is the attitude to present facts
favourable to themselves and facts unfavourable to
others in such a way as to demonstrate a better mas-
tery of the situation in comparison with the opponent.
As many scholars have amply pointed out, today
the ability to demonstrate mastery of the situation
and build one’s image is often even more important
than a credible presentation of information. This is
especially true in the modern era of image influence
in a continuous flow of information, where image
is used to convey as much information as possible
in a minimum of time. A result of the increasing
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flow of image-containing information messages is
that “people-images, both living and fictional, play
an essential role, creating patterns of behaviour, roles
and situations, according to which we draw conclu-
sions about our own lives” [8]. However, it should
not be forgotten that in the context of litigation, all
of the above is complicated by the constant presence
of conflict and constant polemics between the parties.
Thus, the aim of the paper is to establish the com-
municative specificity of polemics in modern Anglo-
phone court discourse.

In order to achieve this goal, the following objec-
tives are to be solved:

1) to clarify the terminological apparatus involved
in the article;

2) to describe the communicative specificity
of polemics in Anglophone court discourse;

3) to establish the language means expressing
polemics in Anglophone court discourse.

Research methods and techniques. The aim,
objectives and specificity of the material determined
the choice of methods of analysis. At the stage of ter-
minological grounding the main method is compari-
son, that is comparing the views of different schol-
ars, directions of problem analysis, etc. Whereas
at the second and third stages the following methods
as classification (identifying linguistic means), gener-
alisation (summarising information), argumentation
(in support of its position) were used.

In our choice of approaches to the analysis we
were guided by the contemporary scientific para-
digms: cognitive linguistics, pragmatic linguistics,
speech communication theory, lexico-semantic anal-
ysis methods. Elements of cognitive analysis helped
to identify the dependence of court discourse on
social conditions.

To carry out our research, we selected and described
the authentic language material.

Results and discussion. To put the key point
explicitly, the ritual of the court session, as we have
noted, involves a) the ability to behave, rather, to
present oneself — the ritual of presenting oneself/
image-making — and b) deference to the dominant per-
son — the judge, consisting in expressions of respect
and avoidance.

In sociology, some scholars have considered
the issue of distance in relation to social classes, “the
higher the class, the more extensive and complex
the taboos regarding contact” [3, p. 82]. In judicial
discourse, the same is observed in relation to the dom-
inant personality of the judge, when partisans, while
expressing deference to the judge, seek not to vio-
late the distance, thus recognising his inviolability.
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This, in fact, is the “ritual of avoidance”, whereas
other participants in the process do not possess such
properties. Maintaining the ceremonial distance in
court discourse does not even imply a demonstra-
tion of respect, which, incidentally, may not exist, for
the judge, but recognition and marking the judge’s
status as a dominant personality.

It may be added at this point that a similar rit-
ual of deference and avoidance is also observed in
the relations between advocates and prosecutors in
court discourse. Although the degree of expression
of these rituals is reduced as the ceremonial dis-
tance between these participants in the proceedings
is reduced, i.e. the “personal protected area” may be
broken and “familiarity” between these participants
may be shown.

There is already an unequal ceremonial relation-
ship between the judge on the one hand and the pros-
ecutor and the lawyer on the other. It manifests itself
in the fact that they can be asked any question, which
can be rejected or approved by the judge as the guar-
antor of ceremonial relations in the court, who estab-
lishes order in the trial process. Thus, in a legal
newspaper we read, “Persons present in the court-
room must stand when the court enters and exits.
The decisions of the court shall be heard standing up
by all those present in the courtroom. Participants in
the process and other persons present in the court-
room shall address the court and one another stand-
ing up, give explanations, testimonies, conclusions,
and consultations. It is customary to speak in the pro-
cess only with the permission of the presiding officer.
In court, it is strictly forbidden to argue with the judge;
to interrupt the judge; to ask the judge or the pros-
ecutor questions; to explain anything to the judge; to
show emotion; to descend into personal humiliating
attacks on the participants of the process” [7]. Let
us note this as confirmation of our conclusions that
the judge is a dominant discursive linguistic person-
ality, since the code of conduct of the participants
first specifies the rules towards the judge and only
then the rules of conduct towards the other partici-
pants in the process.

The empirical materials of the study have made it
possible to establish that of the two aspects of adher-
ing to the principle of ceremonialism in relation
to the dominant discursive linguistic personal-
ity in court, that is, in the expression of deference
and avoidance as a mode of maintaining ceremonial
distance, it is the ritual of maintaining ceremonial dis-
tance that nowadays becomes of paramount impor-
tance. Whereas the ritual of respecting deference is
becoming secondary. In our view, this suggests that

discursive practices that depend on the attitude,
the modality, are a dynamic structure. The change
of attitude, modality transforms discursive practices,
the understanding of which is based on conceiving
practices “as activities and social experiences given
in direct observation” [6]. However, not all discourses
undergo a complete change of attitude or modality,
but only those that are not confined and complete. My
point here is that judicial discourse is in many ways
a closed and complete system, so it does evolve, but
not as quickly and dramatically as, for example, mass
media discourse, political discourse. It may be added
at this point that in judicial discourse, the violation
of the ceremonialism of action is not even seen as
a violation of traditional relations, but as a threat to
the balance of the system as a whole.

An important focus of the ceremonialism of judi-
cial actions is not only the non-verbal actions that are
obligatory for the actor, but also the verbal behaviour
that provides for how to enter into an argument with
an opponent, a judge, how to ask questions, etc. Thus,
W. O’Barr, analysing the speech behaviour of actors
in court, writes that the way the way a person speaks
may be more important than what is said, “It is com-
mon knowledge that how something is said may be
more important than what is actually said” [10, c. 1].
We find ourselves in full agreement with A. S. Alek-
sandrov who remarks that in court: “about the ‘prom-
ised’ justice, a drama is played out that tells of retri-
bution for the violation of the prohibition™ [1, p. 24].

Thus, participants’ verbal behaviour becomes one
of the most important characteristics of polemics in
judicial discourse. Let us dwell in this connection
on the notion of style of speech behaviour. The term
“speech style” is introduced by W. O’Barr in “Lin-
guistic Evidence: Language, Power, and Strategy in
the Courtroom” (1982), who distinguishes such styles
of speech behaviour or speech styles in the courtroom
as speech behaviour demonstrating power (powerful
speech), speech behaviour demonstrating no power
(powerless speech). Speech behaviours that demon-
strate power and speech behaviours that demonstrate
a lack of power affect the perception of the speaker.
In particular, listeners may view the use of “strong
style” with the use of certain language means as
a reflection of high status and tend to view such par-
ticipants favourably. Powerful speech is character-
ised by the use of legal language as a tool to control,
regulate, impose obligations and pass judgement:
“...law uses its language as an instrument, through
which people are ruled, regulated, obligated,
and judged” [10, p. 25]. This kind of speech behav-
iour is realised in the mentative mode.
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Mentative mode implies above all an attitude
of domination over the addressee. Speech activity
in the mental mode aims at affecting firstly and per-
suading secondly. Mentative is a class of discursive
practices, which “do not simply inform about states
or processes of being or thinking, but assume — as
a consequence of communicative event — some men-
tal event (change of world picture) in the addressee’s
mind” [9, p. 40]. Mentative, per se, expresses power
in discourse, suggesting a certain mental impact. Let
us explain the above with the help of examples. The
examples given below are taken from case 14—185
of 2014, which was heard by the US Supreme Court.
Thus, only the judge has the right to ask questions in
court to any participant:

JUSTICE KENNEDY: Can you explain why...?
But why that is not a crime involving moral turpi-
tude? ...why did the Fifth Circuit treat this, therefore,
as a — as it requested review the sua sponte extension
granted below? Why? Why would one that?

JUSTICE GINSBURG: Would the Fifth Circuit,
with this rulemaking, you can t tell us what it is at this
stage, this early stage, would it be available, will they
have a rule should we remand this case to the Fifth
Circuit?

CHIEF JUSTICE ROBERTS: Where... where is
Mpr. Mata at this point?

A further feature of polemics in judicial discourse
is the use of humour. The judge, as the dominant
discursive person, is able to make jokes in the court-
room, while other participants are limited in this
regard. Moreover, jokes on their part are not con-
sidered appropriate. Here are some examples from
the case cited:

JUSTICE KENNEDY: You know the way to our
hearts. (Laughter.)

JUSTICE KAGAN: He's definitely Justice Scalia.
(Laughter.,)

JUSTICE KAGAN: And we 're not often confused.
(Laughter.,)

JUSTICE SCALIA: It’s a good question, though.
(Laughter.)

Judges may use expressive language:

JUSTICE GINSBURG: Can you explain why on
the surface, he beats up his girlfriend.

The judge may re-question (1), clarify (2) and even
interrupt (3):

(1)JUSTICE SOTOMAYOR: Now, I've — I’ve
forgotten, but is there a circuit split on that third on
the sua sponte review?;

JUSTICE KAGAN: I'm sorry, but there would be
an NPR when? Late this calendar year?

(2) JUSTICE GINSBURG: What if ...;
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JUSTICE KAGAN: And Mr. Yang, could you point
me to the place in the board s decision that you think
makes clear what the board was doing?;

JUSTICE KAGAN: So on that assumption, that
would, as I understand it, give the Fifth Circuit some-
thing new to think about in — in addressing this ques-
tion, is that right?

(3) MR. FLEMING: It’s ...

JUSTICE SCALIA: Why... why would it have
done that if it — if it thought that, in fact, there was
some argument,

MR. FLEMING: The ...

JUSTICE SCALIA: I thought all it did was...,

MR. FLEMING: Now, because they have not ...

JUSTICE SCALIA: Which means there... there’s
no equitable tolling.

For speech behaviour that demonstrates a lack
of power corresponds, in our view, to the mode
of narrative. Toward this end, this paper briefly
explains the notion of narrative. Narrative acts as
a model, a specific form of discourse, and is defined
as “an ensemble of linguistic and psychological struc-
tures transmitted culturally and historically, limited
by the level of skill of each individual and a mixture
of his or her social and communicative abilities with
linguistic skill” [2, p. 30].

The discursive person in judicial discourse
with a speech behaviour that demonstrates a lack
of authority also uses certain linguistic means in judi-
cial polemics: addressing the judge with title and sur-
name, using the modal verb may, the noun permis-
sion, a constant manifestation of gratitude:

MR. YANG: Mr. Chief Justice, and may it please
the Court...

MR. FLEMING: Mr. Chief Justice, and may it
please the Court...

MR. FLEMING: I try to please, Justice Kennedy.

MR. FLEMING: With the Court’s permission, 1’ll
reserve the balance of my time. Thank you.

MR. FLEMING: It did, Your Honor

The speech behaviour of an unequal status dis-
cursive personality within a narrative communicative
mode may be subject to correction by a judge, e.g:

MR. YANG: That's right. We disagree with Alder-
son Reporting Company Olfficial Petitioner on this
point...

JUSTICE SCALIA: On that point.

JUSTICE KAGAN: But, I mean, you can’t really
operate very well if you can t figure it out.

MR. YANG: Well, that’s true.

Within the boundaries of the narrative communi-
cative mode, we will distinguish its forms, such as
diegesis and mimesis.
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The first mode of storytelling describes objects
and events literally, the so-called “simple narra-
tive” [4, p. 60]. The sender of the speech impartially
describes the course of events. The prosecutor’s
speech is usually an example of diegesis:

MR. YANG: The court of appeals here rested its
decision on a basic and fundamental error of admin-
istrative law. Rather than review the board’s decision
on its own terms, the court of appeals recharacter-
ized the question before it into a different question
over which it lacked jurisdiction. That course is
inconsistent with the Chenery rule, which, since
even before the APA, required that judicial review
of agency action be based on the rationale adopted
by the agency.

MR. YANG: But the construal rule itself is just
fundamentally into the teeth of the Chenery doctrine.
And had the court of appeals recognized that what it
had to review was the denial of the alien’s motion to
reopen, it would have had jurisdiction.

Note here the abundance of professional vocab-
ulary and the official style expressed both lexically
and grammatically, e.g. the sentence with the Sub-
junctive I: That course ...required that judicial review
of agency action be based...

Sentence with inversion: And had the court
of appeals recognized...

The second mode of storytelling contrasts with
the first and describes objects and situations as dra-
matic events. Mimetic storytelling aims to “play out
a kind of spectacle that passes off the copy as the orig-
inal and leads away from the truth” [5]. An advocate
usually uses it:

MR. FLEMING: The Court has been offered two
ways to approach this case, a short way and a long
way. We believe we prevail under both and I will
address both, but I would start with the short way,
which we think is the right way. This is a case about
appellate jurisdiction...

We should pay attention to the metaphor based on
the antonyms short — long. The advocate tries to influ-
ence the recipients with such lexical means as prevail,
right way which can be grouped into the thematic
group “unconditional triumph”.

MR.FLEMING: ...ButI—Iwant to be clear, we we
do not fear this question at all. And if the

Court wishes to reach the merits issues that Mr.
Peterson has put before the Court, we are happy to
fight on that ground. We simply want it to be plain...

It should be noted here that the advocate stresses
that they will get a positive decision from the court
because they have the advantage in the dispute on
their side. He is not afraid to enter into an argument

because of the irrefutability of his evidence. The lan-
guage means do not fear...at all, happy to fight, sim-
ply want are united by the seme “willingness to act
because of their assertion of rightness”.

Conclusions. The ritualism of the court session
does not involve a change of communicative modes.
Each type of discursive personality in judicial dis-
course is “assigned” a certain communicative mode.
Analysing the correlation between narrative and men-
tative modes, we conclude that the mentative com-
municative mode is used by the judge as the dominant
discursive personality in judicial discourse.

The discursive identities of the advocate
and the prosecutor that are unequal in their status
in relation to the judge, argue within a narrative
mode represented by diegesis and mimesis. The
diegetic storytelling implies an impartial presenta-
tion of events by the prosecutor, so the use of offi-
cial and professional vocabulary and grammatical
means inherent to the official style becomes charac-
teristic to the form. Whereas a mimetic description
seeks to dramatise events and make an obvious show
of being right, so the lawyer uses figurative lexical
means and grammatical means that are characteristic
of the conversational style.

During the debate, the judge realises his domi-
nant position by using the questioning form, allowing
for clarification and interrogation. He may interrupt
the lawyer and the prosecutor while they are speak-
ing. The judge may make jokes during the debate
and use expressive language. Moreover, it is not stip-
ulated by the ceremonial rules for the judge to use
certain linguistic means.

The speech behaviour of the lawyer and the pros-
ecutor during the controversy demonstrates their
unequal status in relation to the judge, which is mani-
fested by the fact that they do not use the question
form, resort to constant polite address to the judge,
and use linguistic means that emphasise their depen-
dent position.

As a communicative specificity of judicial dis-
course, we would like to note that the participants
in the judicial process act within the established cer-
emonialism of action, which implies the imposition
of certain above-mentioned restrictions on the disput-
ing parties.

This piece of research has theoretical and practical
value. We can stress the importance of the value of our
paper in its original analysis of the speech behaviour
of such discursive personalities in the course of judi-
cial polemics as judge, prosecutor and advocate.

The practical value of the paper is in providing
the possibility of using its provisions and conclu-
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sions, the factual material in the study of communica-
tive science, psycholinguistics, discourse analysis, in
the practice of translation, linguistics and area stud-
ies, in the course of legal writing, oratory.

It is worthwhile to bear in mind that for reasons
of scope of the article, we were not able to fully cover

all the issues of interest related to the communica-
tive specificity of courtroom polemics. Therefore, we
would like to note that the study is promising in terms
of dealing with such issues as the features of speech
behaviour in polemics of other litigants, e.g. defen-
dants, witnesses, experts.
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3aiinesa M. 0. KOMYHIKATUBHA CHEIIU®IKA AHIDIIHCbKOMOBHOI
CYJIOBOI ITIOJIEMIKH (JITHTBICTUYHUM ACITIEKT)

Memoro cmammi € 6cmano61eH s KOMYHIKAMUBHOL cneyu@iku aneniicbKoMoeHol cy0060i nonemixu. [ns
00CACHEHHS 3A3HAYEHOI Memu HeOOXIOHO SUPIWUMU MAKI 3A80AHHA. YMOUYHUMYU MEPMIHON02IUHULL anapam
y cmammi; Onucamu KOMYHIKAMUGHY CNeyudiKy noaremiku 6 aHelillCbKOMOGHOMY CYOO80MY OUCKYDCI,
BCMAHOBUMU MOBHI 3aCO0U, WO BUPANHCAIOMb NOTEMIKY 8 AH2NIICbKOMOBHOMY CYO0080MY OUCKYPCI.

Mema, 3a60anns i cneyugixa mamepiany 3ymosunu subip memoodie ananizy. Ha emani mepminonoziunoco
OOIPYHMYBAHHA OCHOBHUM MEMOOOM € NOPIGHAHHA, MOOMO 3iCMABLEeHHA NO2NA0I6 PIZHUX YUEeHUX, HANpAMI6
auHanizy npobnemu i m. 0., modi AK HA OPY2OMY i MPembOMy emanax UKOPUCMOBYBANUC MAKI Memoou, K
Kaacugixayis (8uUAGIEHHS MOSHUX 3aco0i8), y3azaivHeHHs (V3aeanbHenHs THgopmayii), apeymenmayis (Ha
RIOMPUMKY CBO€T NO3UYIL).

YV eubopi nioxodig 0o ananizy mu Kepysamucs Cy4aCHUMU HAYKOGUMU RAPAOUSMAMU: KOZHIMUBHONO
JITHEBICMUKOI0, NPASMAMUYHOIN)  JIIHSBICMUKOI0, MEOPIEl0  MOBHOI  KOMYHIKAYil, Memooamu J1eKCUKOo-
CeMaHmuuHo20 ananizy. Enemenmu KoecHimueHo2o amanizy OONOMO2AU BUABUMU 3AJEHCHICMb CYO08020
OUCKYPCY IO COYIANbHUX YMO8.

s npoeedenus docnioxcents 6y6 8i0iopanull i ONUCAHUL a8MeHMUYHUL MOBHUL MamepiaJl.

Ha ocnosi ananizy mosnoco mamepiany Oyio 6CHIAHOBIEHO, WO 34 KOMNCHUM MUNOM OUCKYPCUBHOI
ocobucmocmi 8 am2aiticbkoMOGHOMY CYO08OMY OUCKYPCI «3AKPINAEHUUY Ne8HUll KOMYHIKAMUBHUL DENCUM.
Cy00s K OOMIHYIOUA OUCKYPCUBHA OCOOUCMICHb GUKOPUCTOBYE MEHMAMUGHUN KOMYHIKAMUGHUL DENCUM.
Jluckypcusni ocobucmocmi adgoxama i npoxKypopa, sIKi € HepieHUMU 3d CBOIM cmamycom cy0di, cnepeuaromobcs
y pamxax Hapamusrozo pexcumy. Ocmannii modice Oymu y popmi dicze3y i mime3zucy.

11i0 wac oebamis cyo0s peanizye c80€ OOMIHYIOUE NONOJNCEHHS, BUKOPUCMOBYIOUU NeBHI MOBHI 3aCODU.
Moena nogedinka adsoxama i npoxypopa y noiemiyi 0eMoHCcmpye ix HepieHuti cmamyc wjooo cyooi, ujo
NPOABNAEMbCA Y BUKOPUCMAHHI MOBHUX 3AC00i8, AKI NIOKPECHI0I0Mb IXHE 3aledHCHe CMAHO8ULYe.

Kniouosi cnoea: ameniticokomosnuti cy0ogutl OUCKYPC, OUCKYPCUBHA 0COOUCTICb, KOMYHIKAMUBHUL
DedCUM, MEHMAMUS, HAPAMUB, MOBHI 3ACOOU.

144 | Tom 32 (71) N2 3 4. 12021



